Oregon’s Death With Dignity Act – How well is it REALLY working?

“Death with Dignity” supporters in Vermont would like to convince us that physician-assisted suicide is safe from abuses or exploitations because it is supposedly going well in Oregon.  But, consider the following:
· In commenting on the reported data, the Oregon Health Division says on its website, “The Oregon Health Divison is charged with collecting information under the Death With Dignity Act but also obligated to report any cases of noncompliance with the law to the Oregon Board of Medical Examiners.  Our responsibility to report noncompliance makes it difficult, if not impossible, to detect accurately and comment on underreporting. … We cannot determine whether physician-assisted suicide is being practiced outside the framework of the Death With Dignity Act.” (emphasis added)
· The Oregon Health Divison can only report data that is reported voluntarily to them.  They have no authority or resources to look for abuses.  The reports originate from physicians who have written the lethal prescriptions; they are not likely to report cases that do not comply with the law or do not go well.

Newspapers have reported cases of abuse. Read about the Michael Freeland story on the reverse side.
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Case in Point:  Michael Freeland

Mr. Freeland requested and received a lethal prescription from Dr. Peter Reagan, a suicide advocate, a few months after being diagnosed with lung cancer. Dr. Reagan offered to refill it when he outlived his 6 month limit. 

Over a year after receiving the first prescription, he was admitted to a psychiatric treatment facility with depression and suicidal intent. He was treated and improved. His professional caregivers ensured that his 32 guns and all his ammunition were removed from his home before he was allowed to return, but they knowingly allowed him to keep his lethal prescription. His treating psychiatrist wrote a letter to the court the day after his discharge saying he was not competent and needed a guardian.

Mr. Freeland called Physicians for Compassionate Care (he called them accidentally; he was actually trying to contact the suicide advocacy organization Compassion in Dying). Physicians for Compassionate Care volunteers helped him through his last several months of life, saw that his depression and his symptoms were treated aggressively, and assisted him in reconciling with his estranged daughter. He died naturally and comfortably nearly 2 years after receiving his first lethal prescription. Before he died, he signed an authorization releasing his medical records for public review. 

The safeguards failed to protect Michael Freeland:

· Incorrect prognosis – Michael Freeland was not within six months of dying

· The prescribing doctor offered a lethal prescription to a depressed patient

· Even after courts determined that Michael Freeland was not competent and in need of a guardian, he was allowed to keep his lethal prescription
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Case in Point:  Patrick Matheny

Patrick Matheny, 43, had Lou Gehrig's disease (ALS).  For several months, he struggled with a decision to end his life using a lethal prescription. He would set arbitrary deadlines, then, when the time came, would set new deadlines. At first, it was to be after his 15-year-old son came to visit last Thanksgiving. Then it was to be when he could no longer dress and wash himself.  As an article in the Oregonian put it, "Pat felt he would rather be dead than accept help to bathe and dress." But when the time came, he was able to handle having his mother and hospice nurses help him-so he set new deadlines. 

On 3/10/99, Matheny tried to swallow the barbiturates mixed into a chocolate nutrition drink, sweetened with a boxful of sugar substitute.  Reportedly, he experienced difficulty swallowing the concoction. The only person Matheny had asked to be with him in his trailer was his brother-in-law, Joe Hayes.  Hayes told the Oregonian that he had to "help" Matheny to die, but would not say how.  According to Hayes, it was too personal. "It doesn't go smoothly for everyone," Hayes explained. "For Pat it was a huge problem. It would have not worked without help," he added.

The safeguards failed in the Patrick Matheny case:

· Patients are required by law to self-administer the lethal drug in order to protect people from coercion and foul play.

· No investigation was done in the Matheny case, even though the deviation from the law was reported in the newspapers, sending the signal that Oregon’s Death with Dignity Act can be violated with impunity.

References: Oregonian, 10/27/99, 1/17/99, 3/17/99

Register-Guard, 3/16/99
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Case in Point:  John Doe


In December, 1999, during a lecture at Portland Community College, elder-law attorney Cynthia Barrett discussed a failed attempt at PAS.  An unnamed man who had completed the paperwork for PAS, took the “lethal” prescription, then developed some (unspecified) physical symptoms that were hard for his wife to handle, so she called 911.  The paramedics took him to a Portland hospital and he was resuscitated.  He died of his disease at “some period of time after that time.”  This case of failed PAS was not included in the year-end data report.  Students in the class were told not to use this information and not to “go to the media.”

The safeguards failed to protect Michael Freeland:
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Case in Point:  David Pruitt

David Pruitt, also a man from Oregon with lung cancer, obtained from a physician the standard lethal prescription, and when he felt it was time, he took the entire amount. He went to sleep for 65 hours and woke up saying “What the hell happened? Why am I not dead?” He was so unnerved by the experience that he didn’t want to go through it again. He died naturally nearly two weeks later. 

Repeated data from the Netherlands shows that 18-25% of Dutch people who take the same dose of the same drug as is used in Oregon do not die. They are then given a lethal injection by their doctor; that’s legal there. The Oregon law does not allow lethal injection, and we don’t know what happens to those who do not die. Deaths from physician-assisted suicide are not investigated in Oregon, and the state government says they have no way of knowing how often assisted suicide happens outside the framework of the law. Mr. Pruitt’s case is the first to come to public attention.  

Abuses, expansions and complications. Physician-assisted suicide is not the right answer for Vermonters who are approaching death. The right answer is excellent hospice and palliative care.
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Case in Point:  Kate Cheney

Kate Cheney, 85, had terminal cancer and told her doctor she wanted assisted suicide. Concerned that she didn't meet the required criteria for mental competence because of dementia, he declined to write the requested prescription and instead referred her to a psychiatrist as required by law. She was accompanied to the psychiatric consultation by her daughter. The psychiatrist found that Kate had a loss of short-term memory. It also appeared that her daughter had more interest in Cheney's assisted suicide than did the patient herself. The psychiatrist wrote in his report that while the assisted suicide seemed consistent with Kate's values, "she does not seem to be explicitly pushing for this." He also determined that Kate did not have the "very high capacity required to weigh options about assisted suicide," and he declined to authorize the lethal prescription.

Kate seemed to accept the psychiatrist's verdict, but her daughter did not. Her daughter viewed the guidelines protecting her mother's life as obstacles, and in a press interview called the guidelines a "roadblock" to Kate's right to die and demanded that Kate's HMO, Kaiser Permanente, provide a second opinion. This was provided by a clinical psychologist (rather than a MD-psychiatrist) who also found Kate had memory problems. The psychologist also worried about familial pressure, writing that Kate's decision to die "may be influenced by her family's wishes." Still, despite these reservations, the psychologist determined that Kate was competent to kill herself and approved the writing of the lethal prescription. Sometime later, Kate went into a nursing home for a week so that her family could have some respite from care giving. After she returned home, she declared her desire to take the pills.

The safeguards failed Kate Cheney:

· It is possible to circumvent the safeguards by "shopping" for an agreeable professional to write the lethal prescription. 

· By giving the interview, the patient's daughter unintentionally revealed that the law does not adequately protect patients with diminished capacity from family coercion. 

· Did financial considerations influence the HMO director to write the prescription? 
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Case in Point: The Patient of Dr. Charles Bentz

Dr. Charles Bentz, an internist in Portland, Oregon, diagnosed a malignant melanoma in a 76 year old man who had been under his care for over 10 years. Unfortunately, the cancer had already spread to his shoulder at the time of diagnosis, so it was not curable. Dr. Bentz referred this active man to both radiation oncology and medical oncology, using two methods to slow the cancer and prolong the man's life.

When the patient finished the radiation therapy, the radiation oncologist informed Dr. Bentz that the patient was depressed due to his diminished physical stamina. At almost the same time, he finished his chemotherapy and asked his medical oncologist for a prescription so he could take his own life by suicide. The medical oncologist called Dr. Bentz asking him to act as the required second physician to confirm the diagnosis and prognosis before he wrote the prescription, saying secobarbital "works very well" and indicating he had used it many times. Dr. Bentz responded that he could not do this; the man had a documented depression and needed therapy for this. The oncologist then found another physician to render the required "second opinion" and did not refer the man back to his primary physician. Two weeks later the patient was dead from a lethal prescription. 
Dr. Bentz obtained permission from the man's family and obtained a copy of the death certificate which said death was from malignant melanoma.

The safeguards failed this patient: 
· His well-documented depression was not evaluated by a mental health specialist, nor was it treated. 

· His primary physician was excluded from helping him with his end-of-life concerns. 

· His oncologist falsified a public document by lying about the cause of death. 
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Case in Point:  Helen X

Helen X:

Supporters of physician-assisted suicide (PAS) say vulnerable patients are protected from inappropriate use of lethal prescriptions because the law has adequate safeguards.

Soon after the Oregon law went into effect allowing a physician to write a lethal prescription for a patient, Helen asked her physician for one.  She had a history of breast cancer and was enrolled in hospice.  She had been using a wheelchair for 2 weeks and had some shortness of breath for which she used oxygen.  However, she had no pain and she was still doing aerobic exercises regularly.  Her physician declined.  Helen saw a second physician, and he too declined because he felt she was depressed.  Her husband called Compassion in Dying (now called Compassion and Choice) and they found a willing physician.  Dr. Peter Regan, an advocate for PAS, wrote the prescription, though he admitted he was shaken by Helen's eagerness to die.

· Physician refusal to write a lethal prescription because the requesting patient does not meet the legal criteria need not deter a patient who is eager to die.  All she needs to do is keep asking until she finds someone willing.  

· This is not "protection." 
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Case in Point:  Barbara Houck

Barbara Houck: 

Supporters of physician-assisted suicide (PAS) say vulnerable patients are protected from inappropriate use of lethal prescriptions because the law has adequate safeguards.

In January of 1999, Barbara Houck, age 71, was diagnosed with Amytropic Lateral Sclerosis, a progressive neurologic disease.  Almost immediately, she called Peter Rasmussen (not a neurologist, but an oncologist and a supporter of Physician-Assisted Suicide) requesting a lethal prescription.  He declined because he felt she had more than 6 months to live.  She saw him again in March, and he wrote the requested prescription.  He was present April 10, the day she chose to die.  He emptied the 90 capsules into a bowl of chocolate pudding, and her 2 sons spooned it into her mouth.  Dr. Rasmussen stayed for 2 hours.  She died 12 hours after ingestion of the lethal drug.
· It is very unusual for an oncologist to evaluate and make a prognosis for a patient with an uncommon neurologic disease. 

· The legally required prognosis of "less than 6 months to live" is in doubt. 

· The law requires the patient to self-administer the lethal drug.  This patient received significant help from her physician and her sons. 

· The "safeguards" did not work for this patient. 
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Case in Point:  Clarietta Day

Clarietta Day: 

After passage of the Oregon law allowing physician-assisted suicide, but before it went into effect, Clarietta Day,  age 78, had a severe stroke.  She had told her longstanding physician, Dr. James Gallant (Corvallis, OR), that she did not want heroic measures and did not want to be kept alive on machines.  Based on this understanding of the patient's wishes, Dr. Gallant (1) took her off life support, (2) gave her frequent large doses of painkillers, and (3) attempted to stop her cardiac pacemaker by placing a magnet over it.  She continued to breathe.  He then ordered an intravenous injection of a paralyzing drug and Mrs. Day died in 15 minutes.  Dr. Gallant wrote on her death certificate that the cause of death was "stroke due to subarachnoid hemorrhage."

The Oregon Board of Medical Examiners investigated and called this active euthanasia, an action they felt was both unethical and illegal.  They suspended his license to practice for 60 days.  The Lane County district attorney decided not to file criminal charges.

· Dr. Gallant's lethal injection was clearly illegal. 

· Was he motivated to do this by pending new legislation that would allow doctors to hasten death? 

· Would this incident have been reported in the official PAS statistics had it happened a few months later? 
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Case in Point:  Mrs. S.

Mrs. S. from Oregon had been struggling with a malignant lymphoma for 3 years. In spite of the best efforts of her several physicians, it had spread from her lymph nodes to her bones, brain and spinal cord. She had vigorous chemotherapy and radiation therapy. She had considerable pain, but this was kept under adequate control with medication. She was repeatedly discouraged, and this was helped somewhat by use of an antidepressant.

In a final visit with her primary physician, he gently confronted the fact that there was nothing more that could be done for the disease, though comfort measures could be continued. At the end of the visit, he said, "Well, I could write a prescription for an extra large amount of pain medication for you." She declined the offer and left the office. Mrs. S. and her husband were devastated. She kept saying, "He wants me to kill myself!" They interpreted his offer as saying "Your life is no longer worth living. You would be better off dead." Their longstanding good relationship with this seemingly caring physician was shattered by this new understanding of his values. Mrs. S. died comfortably at home several days later.

Lessons learned: 

· Such an offer by a physician is illegal under the Oregon law which has a section entitled "Who may initiate a written request for medication." 

· H-44 has no such "protection." It merely states that the request from the patient must be "voluntary." This could be interpreted to mean "not coerced" rather than patient-initiated. 
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Case in Point:  Heather MacAllister
The San Francisco Chronicle reported in March 2007 on a memorial service in SF for Ms. MacAllister, a local promoter of fat burlesque:

"On what would have been MacAllister's 38th birthday, members of the gay, lesbian, bisexual and transgender community gathered to say goodbye to the performer and activist who ended her life Feb. 13 in Portland, Ore., through assisted suicide after a battle with ovarian cancer...MacAllister, a Michigan native, moved to San Francisco in 2005 to create the Big Burlesque and Fat Bottom Revue, featuring and celebrating large women."
There was no indication that she had moved to Oregon.  The Oregon “Death With Dignity” Act states that physician-assisted suicide is only legal for Oregon residents.
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Research in Oregon by a British physician:

In September and October of 2006, Dr. Richard Jeffrey, FRCPE, a palliative care physician from England, traveled to Portland, OR and Seattle, WA to learn first-hand about end-of-life options by interviewing individuals involved in palliative care and physician-assisted suicide.  His extensive report included the following anonymous case vignettes*:
· Physician:  “A young man moved specifically here because Oregon had the law.  He had a strong belief in an after life.  He decided the day, took the medication and died peacefully.  The hospice nurse knew the day but was not involved.  She came to the house after his death and supported the family.”
· a non-resident takes up “residence” so he can receive PAS

· Physician:  “A patient with cancer had a friend who was a doctor.  This friend told him that it was going to be a painful way to die and advised him to take advantage of the PAS law.  The hospice staff felt he was not ready to die and were concerned that he may have bypassed some of the legal hoops.  The family were not happy and everybody involved was uneasy.  After taking the lethal prescription the patient didn’t die quickly.  The family were upset…why hasn’t he died?  The wife said she had to leave, she could not cope with the situation.  The volunteers from a pro PAS organization found two men who knew nothing about nursing care to sit with the patient until he died the next morning.  The wife became profoundly depressed and attempted to commit suicide herself.”
· a patient acts on bad advice and skirts the legal requirements

· prolonged dying

· adverse effect on survivor

· Physician:  “One patient with motor neuron disease (ALS) was given the diagnosis and at the same time was informed by the doctor of the availability of PAS.  ‘You have ALS…this is awful…you should consider PAS.’  The patient was devastated.”

· professional promotion of PAS as a first line option, not as a “last resort”

· Hospice staff:  “At one meeting which I attended there was a …pause as a nurse excused herself to attend a patient, whom she had never met, who was going to commit suicide at 2PM.”

· attendance at PAS by stranger
· Compassion & Choices Oregon:  “The death certificate in a case of PAS certifies natural causes as the cause of death and does not mention PAS.”

· false information makes data analysis meaningless

· Physician:  “I had a patient with lung cancer.  She went to another physician and got a prescription.  I found out later from the family that she had done PAS.”

· avoidance of involvement of the primary physician

· PAS from a stranger

· Family member:  “It’s possible to get a lethal prescription without the hospice knowing about it…They wouldn’t want to offend the hospice nurse.”

· the process is not open and transparent as proponents suggest

*  Full report available at www.wcmt.org.uk/reports
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Case in Point:  Wendy Melcher
The Portland Tribune reports (July 6, 2007) that Wendy Melcher, a cancer patient, died August 23, 2005, four days after two nurses, Rebecca Cain and Diana Corson, administered high doses of morphine and phenobarbital in what is being called a patient-directed suicide plan.  Deviations from the Oregon’s Death With Dignity Act include:
· no physician involvement

· no waiting period

· no documentation

· no self-administration
· no report to the Oregon Health Division.

Their actions were reported to the OR State Board of Nursing, and the Board reported (one year later) that the nurses admitted participating in a suicide plan, stating that the patient was having intolerable and uncontrollable pain.  The Board suspended Corson’s license for 30 days and placed Cain on probation for two years.  The Board did not report this to any law enforcement agency.  The state has recently (July 2007) learned of the case and is investigating it as a criminal case.
For More Information: 
Vermont Alliance for Ethical Health Care

PO Box 2145, South Burlington, VT 05407

website:  www.vaeh.org
e-mail:  info@vaeh.org
Oregon’s Physician-Assisted Suicide Law - Abused and Exploited

Case in Point:  Barbara Wagner
This 64 year old woman had a recurrence of her lung cancer in May 2008, 2 years after initial treatment had produced a remission.  Her oncologist prescribed Tarceva (erlotinib), a once daily tablet, to slow the growth of the cancer and extend her life.  Studies had shown it resulted in a 30-45% increase in life expectancy in advanced lung cancer.  She was on the Oregon Health Plan (Medicaid) and was notified in May that the Plan would not cover the beneficial chemotherapy treatment, “but that it would cover palliative, or comfort, care, including, if she chose, doctor-assisted suicide”. 

Case in Point:  Randy Stroup

Randy Stroup, age 53, had advanced prostate cancer with a life expectancy of several months.  He was given a prescription for mitoxantrone.  This chemotherapy drug was not expected to produce a major extension of his life (“small, but measurable”), but studies had shown that it causes an increased quality of life, primarily by reducing pain.  Coverage for this drug was denied by the Oregon Health Plan, but OHP told Randy that he could have coverage for “palliative, or comfort, care, including, if he chose, doctor-assisted suicide.”
Coverage by the OHP for specific services are established by its Health Services Commission.  Their guideline states that they will not pay for diagnostic or curative care for the primary illness or care focused on active treatment of the primary illness which are intended to prolong life or alter disease progression for patients with <5% expected 5 year survival.  Neither Barbara’s nor Randy’s prognosis fit into this guideline.  But physician-assisted suicide did.
Both of these cases made headlines in Oregon, and the OHP admitted that telling them of coverage for PAS was a “public relations blunder.”
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