Summary of “THE VERMONT DEATH WITH DIGNITY ACT”  H-044
Prepared by Vermont Alliance for Ethical Healthcare

Full text at:  http://www.leg.state.vt.us/docs/legdoc.cfm?URL=/docs/2008/bills/intro/H-044.HTM
18 V.S.A. Chapter 113 is added:  RIGHTS OF MENTALLY COMPETENT PATIENTS SUFFERING A TERMINAL CONDITION

· This bill would allow a capable patient who is determined to have less than 6 months to live to voluntarily submit a written request, witnessed by 2 persons, for medication “for the purpose of ending his or her life in a humane and dignified manner”.

· The physician is required to:

· inform patient of diagnosis, prognosis, results and risk of medication, alternatives

· get a second medical opinion from another physician

· refer patient for psychological counseling, if indicated

· recommend that the patient notify his or her family

· see proof of Vermont residency

· document all steps and verify patient’s wish prior to writing prescription.

· The patient must make 2 oral requests at least 15 days apart and 1 written request witnessed by 2 individuals, 1 of whom is not related or an heir.

· The physician may dispense the lethal drug directly to the patient or provide a written prescription.  The physician must wait 48 hours after the second oral request before providing the lethal drug or prescription.

· The attending physician may sign the death certificate, but the bill does not specify how the cause of death is to be recorded.

· The Department of Health will make rules to collect data and will generate and release an annual statistical report, but cannot make its records available to the public.

· Such an action will have no effect on insurance policies or payments.

· Multiple legal and professional immunities included.  A health care institution may have a policy prohibiting such action.

· The bill includes a form for the patient's use:  "REQUEST FOR MEDICATION TO HASTEN MY DEATH".

· “Nothing in this chapter shall be construed to authorize a physician or any person to end a patient’s life by lethal injection, mercy killing or active euthanasia.  Action taken in accordance with this chapter shall not be construed for any purpose to constitute suicide, assisted suicide, mercy killing or homicide under the law.”

A Critique of H-044, the "VERMONT DEATH WITH DIGNITY ACT"


Passage of the proposed addition of Chapter 113 ("Rights of mentally competent patients suffering a terminal condition") to V.S.A. 18 would reverse a 2500 year old medical and societal prohibition of physician-assisted suicide (PAS).  This societal sea-change is very troublesome in and of itself, but is unconscionable in a society that has been unwilling to provide universal access to basic medical care.  This drastic abdication of public responsibility should not be undertaken.  The proposal requires scrupulous review of the reasons, process, and likely consequences.   We offer the following considerations in opposition to the creation of a new "right" for Vermont citizens to receive from a physician a prescription for a lethal dose of drugs:

(1) This bill is not needed.  

· Patients have a clearly established ethical and legal right to decline any treatment which is merely postponing death when they believe the burdens exceed the benefits.

· Modern state-of-the art palliative care efforts are capable of alleviating the suffering which in the past has concerned dying patients and their families.  In those rare instances when physical symptoms cannot be adequately controlled, it is ethically and legally permissible for a physician to give sufficient medication to render the patient unconscious.

· The Last Acts State Report Card on End-of-Life Care (11/02) shows that Vermont ranks 3rd in the US (tied with Oregon) in quality of EOL care.

· The "need" for PAS is small.  Few patients ask for it and even fewer use it when it is available.  Legislation abolishing a major principle governing physician action should not be passed for the benefit of a few. [OR's numbers extrapolated to the VT population suggests ~5 PAS cases per year.]

(2) If enacted, this bill would have bad consequences:

· Patients may be subtly coerced by family to request aid in dying as has been documented in The Netherlands (see below).

· Once legitimized by society, access to assisted suicide will inevitably be expanded from competent terminally ill patients who are able to swallow  their own lethal doses to others, as it has in The Netherlands (see below):

· those unable to take the lethal prescription without help (severe neurological disability who can't feed self or swallow)

· terminally ill, but incompetent (e.g., stroke, dementia, children)

· incompetent, but not terminally ill (e.g., severely handicapped children)

· competent, but not terminally ill (e.g., chronic depression, early dementia before decision-making capacity is lost)

· PAS and euthanasia have been proposed as a significant cost-saving measure
.

· Once assisted suicide provides an "easy way out", physicians and society will be less inclined to work on methods and practices for good end-of-life care.

(3)
The bill is flawed:

· § 5280(1) definition of "attending physician" is inadequate; rather than restricting assisted suicide to the patient's established primary physician, the vague wording would allow any licensed physician of any specialty to assume "primary responsibility" for any patient by following the steps as outlined; he or she need not have any particular expertise in palliative care.

· § 5280(10) defines "terminal condition" as "incurable and irreversible" with expectation of death within 6 months; however, the art of medical prognosis is very uncertain and may seriously underestimate a patient's actual survival long beyond 6 months.

· § 5282(6) requires the physician to "recommend" that the patient inform his or her next of kin, but the patient may choose to ignore this request and commit suicide without his or her family knowing about it.

· § 5282(12)(a) allows the attending physician to either dispense the lethal drug directly or write a prescription for it.  Direct dispensing by the physician eliminates any review by a pharmacist and introduces one more area of secrecy that makes possible the abuse of the procedural “safeguards”.

· § 5283 requires a second opinion about prognosis and patient capacity; if a consulting physician disagrees, the first physician or the patient may continue to seek other opinions until agreement is found

· § 5284 ("COUNSELLING REFERRAL") counseling is "required" only if the attending or consulting physician deems it appropriate; depression is notoriously underdiagnosed by primary physicians; Only 6% of Oregon psychiatrists felt very confident they could diagnose depression after a single visit.

· § 5291 does not address how the death will be recorded on the death certificate.

· § 5297 proposes a legal fiction that helping someone to take his or her own life according to his or her own timing is neither suicide nor assisted suicide.

· There is no requirement that physician-assisted suicide be used only for intolerable suffering (as there is in the Netherlands).  The only requirements are for a prognosis of less than 6 months to live and a patient request.

· Lack of oversight:  (a) this procedure for intentional taking of a life will be prospectively reviewed by only 1 person (the consulting physician); (b) the retrospective annual review by the Department of Health specifies no standards for compliance and no measures if the statutory procedure is not followed; and (c) the public will only have access to an annual statistical summary.

· The supposed protections from abuse built into the bill have proven to be inadequate (see appended experience in The Netherlands and Oregon).

(4)
The basic premise that a physician may assist a patient to commit suicide is professionally wrong:

· The 1994 revision of the American Medical Association's Code of Medical Ethics retains the statement that "Physician assisted suicide is fundamentally incompatible with the physician's role as healer, would be difficult or impossible to control, and would pose serious societal risks."

· Other professional organizations oppose legalization of assisted suicide including:

· American Nurses Association

· British Medical Association

· Canadian Medical Association

· American College of Physicians

· American Society of Internal Medicine

· American Geriatrics Society

· National Hospice Organization

· American Cancer Society

· American Diabetes Association

· Vermont Medical Society (1997, 2004)

(5) The basic premise that a patient has a right to assisted suicide is judicially wrong.    The U.S. Supreme Court unanimously ruled in 1997 that there is no constitutional right to physician-assisted suicide.

(6) Religious opposition:

The website of Death With Dignity, the national organization promoting this bill (http://www.dwd.org/fss/religion.asp) posts the official  positions of several religious denominations.  One would expect that, since they are proponents of assisted suicide, they would select those denominations that are also supportive of their efforts.  Yet of 15 religious denominations they chose to survey, only 2 officially support a person's right to assisted suicide, 3 others do not condemn this choice, and 10 believe assisted suicide is a violation of the tenets of their faith tradition.

Legalization of assisted suicide has been proposed and rejected in California, Washington, Michigan, Maine, and Hawaii in recent years.  Physicians helping their patients to die is legal in only 4 jurisdictions in the world.  Assisted-suicide (with or without a physician) has been accepted in Switzerland for many years.  Euthanasia and physician-assisted suicide have been available in The Netherlands for 20 years and in Belgium for 4 years, and physician-assisted suicide (not euthanasia) in Oregon for 8 years. It is instructive to look at the Dutch and Oregon experiences in discussion of whether this major change in public policy is a good idea.

Euthanasia and Physician-Assisted Suicide in The Netherlands

· Both euthanasia and physician assisted suicide were approved by the Royal Dutch Medical Association in 1984 and all prosecutors in the country agreed to not prosecute a physician if he or she followed the strict RDMA guidelines which included recording the actual cause of death.  The practice was later legalized.

· Many such deaths are not reported:  During the first few years, death certificates showed that between 180 and 450 people died in this fashion each year.  Government investigations in 1990
 and 1995
 showed the actual numbers to be 3,733 (1990) and 4,741 (1995).

· Physicians did not follow the guidelines
: 

· in 17% of cases, patients refused palliative care, i.e. it was not a "last resort" as required by law (intolerable suffering which cannot be relieved)

· in 50% of cases, the required second opinion about prognosis was not requested

· Most disturbing, in 25% of cases (over 1,000 deaths each year), there was no request for aid in dying from the patient
.

· The ultimate decision is a matter of physician autonomy, not patient autonomy:  Only 1 in 3 patient requests for death is honored by the physician.

· The public discussion and actual practice has been expanded to include teenagers, handicapped infants, patients who are chronically depressed but not terminally ill

· A documentary made by US proponents of physician-assisted suicide clearly shows evidence of family coercion in an ambivalent patient
. 

· The first report of complications in the administration of physician-assisted suicide and euthanasia appeared in 2000.  It revealed that assisted suicide fails 16% of the time; Dutch physicians follow up failed assisted suicide with a lethal injection 18% of the time
.  Derek Humphrey, founder of the Hemlock Society reports an even higher 25% failure rate for assisted suicide in his campaign to legalize euthanasia.

The 20-year Dutch experiment has failed.  We have learned from their experience:

· the "slippery slope" is real and operative, i.e. qualifying reasons have expanded to include patients with chronic mental illness, adolescents, handicapped newborns

· guidelines have failed

· physicians fail to report their actions more often than not

· the "complication" rate of physician-assisted suicide is significant

· death without consent is common.

Physician-Assisted Suicide in Oregon
· Physician-assisted suicide, but not euthanasia, was legalized by referendum in 1994 and was implemented, in 1997. Vermont bill H-044 is very similar to the Oregon law.

· The Oregon Division of Health (ODH) reports 389 lethal prescriptions have been written and 246 individuals died in the first 8 years (65% of Rx's used; 8 living patients still have Rx's, some written more than 12 months earlier).

· The lethal prescriptions for 80% of those who died were written, not by their own physician, but by a physician who did not know the patient and had been supplied by Compassion in Dying or the Hemlock Society, the 2 major proponents.

· The ODH has reported limited data, focusing more on patient and physician privacy  rather than on compliance with the law; their data does show:

· the primary MD of 24 of the first 42 patients to die declined the patient's request

· the reason for most of the requests were personal, psychological, and social, rather than uncontrolled pain or other symptoms; [polls show the majority of Oregonians support PAS for uncontrollable pain, but less than 1/4 of the PAS cases mention pain as a reason and none was primarily because of pain; same polls show a majority of Oregonians do not support PAS for psychosocial reasons, but most of the cases are actually for these reasons]

· mental health consultation was obtained in less than 20% of cases, and all of these went on to successful suicide; [in addition, only 6% of Oregon psychiatrists felt very confident they could adequately diagnose depression in a single visit]; the rate of mental health consultation has fallen from 35% at the beginning to 5%

· Over and above the limited official data, newspaper investigations have reported: 

· "doctor shopping" after 2 or more physicians felt the patient did not qualify

· family pressure on an ambivalent patient

· a decision by an HMO MD-administrator to authorize a lethal prescription for a patient after 2 of his own HMO physicians had said the patient did not qualify

· mental health consultation may be done to protect the physician rather than the patient; one physician admitted to requesting psychological consultation "to cover my ass.  I didn't want there to be any problems."

· family assistance for a patient who was unable to take the  medication 

· lethal prescription (and refill 6 months later) for a man with severe depression who was deemed by his own psychiatrist to be incompetent

· Compassion and Choice (formerly Compassion in Dying; formerly the Hemlock Society) is willing to talk openly only about cases it feels "went well".

· The lethal prescription used most commonly (9 grams of barbiturate) is the same as is used for assisted suicide in the Netherlands where 16-25% of patients do not die but must be given a lethal injection.  Only 1 Oregon patient who took the “lethal drug” is reported to have survived.  What is happening to the rest of the "failures" in Oregon?

Abuses and failure to follow regulations were not evident in the Netherlands until government surveys were undertaken several years after introduction.  If such blatant abuses are made by medical professionals in the use of lethal injection, it seems intuitive that abuses will be even more common when the professional's involvement is easier, i.e., the writing of a prescription. 

Instead of legalizing physician-assisted suicide, the medical profession and the state of Vermont should increasingly emphasize the provision of excellent end-of-life care aimed at eliminating the reasons offered by persons who make such a request.

by Robert D. Orr, MD,CM
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